FIGURE 5. Financial data (2003) for the 5 hospital companies with the highest earnings per share.
I t was the best of times, it was the worst of times, it was the age of wisdom, it was the age of foolishness, it was the epoch of belief, it was the epoch of incredulity, it was the season of Light, it was the season of Darkness, it was the spring of hope, it was the winter of despair, we had everything before us, we had nothing before us, we were all going direct to Heaven, we were all going direct the other way-in short, the period was so far like the present period, that some of the authorities insisted on its being received, for good or for evil, in the superlative degree of comparison only." 1 This introductory sentence to A Tale of Two Cities by Charles Dickens describes the present state of health care in general and surgical care in particular in the United States of America. The best of times: today surgical teams cure more diseases with greater effectiveness and less pain than ever before in history. New knowledge, new technology, and new facilities appear in steady streams. It was the worst of times: Almost daily our press reports stories of unsafe care, errors, uncontrollable costs, the increasing ranks of the uninsured, and litigation ensnarling all components of the health care system. The Institute of Medicine (IOM) asserts that we need fundamental changes in the organization and delivery of health care in the United States. 2 Hence, the medical profession, the government, the corporate sector, and the public have devoted considerable resources of time and money to address the health care system for the 21st century. The IOM recognizes and focuses on inadequate quality of care as the fundamental problem requiring urgent attention. Why does the quality of American Healthcare fall short and what remedies will correct the problems? More specifically, what can the 140,039 American Board of Medical Specialties certified surgical specialists in the United States do to improve the quality of health care they provide? A balanced approach to that question requires a brief summary of the history of organized medicine in the United States and its relationship with the state and with capitalism. How has organized medicine in-fluenced and been influenced by the changes wrought by the explosive growth of the market-driven health care industry?
THE RISE AND FALL OF THE MEDICAL PROFESSION
The American Medical Association (AMA) became increasingly powerful in the second half of the 19th century. With its effective central organization, its journal, and its state and county medical societies, the AMA became synonymous with organized medicine and very effectively promoted the interests of practicing doctors. Medicine entered the 20th century well organized, well led, and became a united and prosperous profession. By the mid-20th century, the medical profession had become sovereign, autonomous, and very powerful. At that time the medical profession controlled the association, the workplace, the market, and the relation to the state. This represented the peak of professional power in a capitalist democracy, and this power was in the hands of a cottage industry. 3, 4 The passage of the Medicare and Medicaid Legislation in 1965 represented a major political defeat for organized medicine, whose power has decreased progressively since. Because of troubling increases in cost and limited access to care, the federal and state governments encouraged the reorganization of medicine to control growth. The federal government began to regulate and control health care. The professional review organizations seeking accountability in medical practice, resource-based relative value systems controlling physician payment for services, and rapidly escalating malpractice lawsuits dramatically changed the practice of medicine. The federal government (administrative, legislative, and judicial power) consolidated its control of the medical profession. At this point the issue was not just the medical profession but a large, growing, financially dominant health care Industry. 3 While the federal government continues as a major force in shaping health care, the capitalists of the corporate sector began in the 1970s to assume a major role in the health care industry. The rising costs of health care seriously eroded corporate profits, threatening the competitive position of American industry in the global economy. The health insurance industry implemented managed care by supporting Health Maintenance Organizations further diminishing the power of the medical profession. The hospital Industry effectively implemented corporate business practices, and today doctors have little if any authority in hospital management. Today, the powerful pharmaceutical industry exerts more control over the practice of medicine and health care than ever before. Today private corporations have control of the medical profession and the health care industry.
The diminished medical profession possesses limited political and economic power. The power conflict between the medical profession, capitalism, and the state will continue. However, the state and the capitalists will continue to have conflict. Among the capitalists the insurance corporations, the hospital corporations, and the pharmaceutical corporations will compete aggressively for every penny of the $1.4 trillion spent annually on health care in the United States. (Figs. 1-6) By the end of the 20th century, the medical profession was not organized, was not sovereign, was not autonomous, and did not control health care. The state and the corporate sector controlled health care. 4
CAPITALISM AND THE CORPORATE CULTURE
The incorporation of the medical profession's cottage industry into the capitalist-dominated, market-driven, health care industry has painfully buffeted doctors. Surgeons struggle with increasing regulation of practice, complex and restrictive reimbursement schemes, increasing risks of malpractice lawsuits, and escalating costs of liability insurance. The scientific and technical foundations of surgical practice continue to change rapidly, for the better, placing insurmountable burdens on individual practicing surgeons to remain abreast. Well-informed patients expect more service and better attention.
The sovereign medical profession experienced the same fate as the family farm, the corner bookstore, the Mom and Pop grocery, or the neighborhood hardware store. This officebased, fee-for-service cottage industry was not equipped for a market-driven, capitalistic, competitive, bottom line-driven, corporate-organized health care industry.
Corporate America has, in many instances, recognized its responsibility for safety in the workplace, safety in its services, and safety in its products. Corporations have the capacity to monitor and promote safety. For example, the airlines have led the way by incorporating the utmost respect for safety and programs to promote and maintain safe practices into their corporate culture. The airlines have drastically reduced the number of accidents caused by human error. Concerning safe practices, the sovereign medical profession has left a legacy of denial, secrecy, and fear. The legal profession must accept a measure of responsibility for the safety problem in the Health care Industry.
Why do American corporations have effective information technology and computerized management systems, why do American corporations have effective quality-improvement programs, why do American corporations respect safety, why do American corporations incorporate research into their culture? Why don't we? Maybe these things are not valued by the sovereign, autonomous medical profession. Perhaps information technology, quality improvement, safety, and respect for research require corporate leadership, corporate discipline, corporate organization, and corporate infrastructure. Perhaps the leaders of American surgery have some lessons to learn from successful and honest corporate behavior. Perhaps the leaders of American surgery can develop strategies to allow their profession to function effectively, efficiently, safely, and ethically in the world of corporate healthcare. The capitalist and state domination of health care are here to stay, and so are we. We should make the best of it.
A NEW SURGICAL PROFESSION
Now that the sovereign autonomous medical profession has collapsed, what will take its place? What will fill the void? What will become of the remnants? In medieval times when guilds died, their remnants formed the peasant workforce. More recently, in Marxist terms, moribund guilds contributed to the proletariat. They dissolved into the working masses. Mounting financial and legal pressures may leave all doctors and health care professionals only the option of employment by the insurance industry, the hospital industry, the pharmaceutical (and device) industry, or the government. The capitalists will not participate in that option because of the huge costs of legal liability born by the medical profession.
Another possibility is that the remnants of the medical profession could become a department of the federal government. The federal government already operates a model health system, The Veterans Administration Health System. The government could subsume the remnants into the VA, the Public Health Service, and the other health agencies to form a National Health Service, although this will not happen for 2 simple reasons: (1) the conservative-dominated Congress will not let it happen and (2) the insurance industry, the hospital industry, and the pharmaceutical industry will not relinquish control of their profitable business.
Yet another possibility is that the medical profession could become a union. That suggestion has surfaced from time to time and has certain logic. Because capitalists dominate and control the health care industry, collective bargaining may be the answer. Historically collective bargaining with capitalists worked satisfactorily for coal miners, autoworkers, steel workers, truckers, and railroad workers. Our professional colleagues, the nurses, are already unionized. Perhaps doctors should join their ranks.
The remaining and best possibility is that the medical profession should reinvent and reinvigorate itself. The old medical profession became fragmented, leaderless, adrift, contentious, self-serving, and it withered. It was no match for the state or for corporations with central leadership, strategic plans, human resources, capital, careful financial management, infrastructure, goals, objectives, the capacity to form strategic alliances, and the willingness to lobby Congress. Because of its very history and structure the medical profession could not provide information technology, quality improvement, research management, or effective advocacy for patients. Perhaps the medical profession should adopt those characteristics that enabled corporate success.
Crossing the Quality Chasm, published by the IOM in 2001, does not comment about surgical care. The book focuses on chronic diseases treated without surgery. 2 Reshaping the massive, disparate medical profession is beyond the capacity of the surgical component of the medical profession. But surgeons can renew the organization of surgical care. Because the capitalists presently dominate American health care, it seems likely that the corporate model will prevail in any new health system. Some problems in today's health care, such as lack of quality-improvement programs, exist because the sovereign medical profession lacks a corporate infrastructure. So what are surgeons to do? Surgeons can renew their profession to serve better in the newly emerging health system. We can work for a new revitalized surgical profession. If health care is corporate, then surgery can adapt those corporate practices that will allow high-quality, safe, effective, error-free, and cost-effective care. The American College of Surgeons currently exhibits some of the characteristics of a corporation (Table 1) . It is a corporation and can serve as a nucleus for shaping a more comprehensive and effective surgical profession. The new surgical profession will have central leadership, human resources, infrastructure, capital, financial management, the capacity for strategic alliances, negotiating power, and lobbying capacity.
The ability to form strategic alliances is an opportunity available to all corporations. Strategic alliances can be mergers, buyouts, or any arrangement to benefit both organizations. Corporations can share resources to benefit both parties. The success of strategic alliances requires both parties to have shared cultural characteristics and to develop and sustain trust.
The first, and perhaps the most challenging step for the new surgical profession will be to form strategic alliances uniting surgeons of all disciplines, anesthesiologists, nurses, and related health professionals to form teams working together effectively in the corporate health system. The new surgical teams can foster safe effective practice. We have a lot to learn from each other. Anesthesiologists have led the way by implementing systems and behaviors that have substantially increased safety and reduced mortality from anesthetics. Nurses have developed guidelines to increase effectiveness and safety in the operating rooms. The new surgical profession will develop those components lacking from the Sovereign Medical Profession and those components deemed necessary for the health system of the 21st century. Although the surgical specialties currently waste energy and resources on petty turf battles, they can cooperate without threat and with great benefit to develop the key components required to renew their profession, such as: quality improvement, information technology, elimination of malpractice, research, education and the promotion of social responsibility. All participants in this surgical strategic alliance can work together on these goals to great benefit without relinquishing their identity. Scholars, game theory, experience, and common sense tell us that collaboration provides more benefits to all parties than confrontation.
MISSION STATEMENT
The new corporate organized surgical profession will need a mission statement rededicating itself to its historically established professional principles. The new surgical profession commits itself to serve all with skill and fidelity, to prevent disease, to cure disease, to relieve pain and suffering, to restore function, to correct deformity, to discover and disseminate new knowledge, to improve the quality of living, and to improve the quality of dying. The members of the surgical profession will hold the interests of the public and of individual patients above their own. 
OBJECTIVES OF THE NEW SURGICAL PROFESSION

Quality Improvement
The most important corporate objective is quality improvement, which includes promotion of safety and the elimination or errors. Many speak and write about quality in health care without focus or definition. Defining quality of surgical care is unique and distinctive from the matter of quality in the care of chronic diseases. Table 2 lists the characteristics defining high-quality surgical care. The new surgical profession will organize systems and establish standards for continuous quality improvement.
Today the corporate world recognizes W. Edwards Deming (1900 to 1993) for his leading role in developing a systematic and rigorous quantitative approach to quality improvement in manufacturing and service industries. 5, 6 His principles were refined in and require a corporate organization, including leadership and infrastructure. Quality improvement begins at the top. His proven principles can be applied to improve the quality of surgical care if the surgical community can adapt corporate organization, leadership, and infrastructure.
Surgical quality improvement should consist of 4 interconnected steps: (1) the establishment and maintenance of an accessible repository of the best available scientific evidence for translation into everyday practice; (2) documentation of the results of surgical care with reliable outcome studies; (3) development of a disciplined process for introducing new technology and innovative practices into everyday practice; and (4) a well-organized and productive clinical trials program to expand the scientific evidence base and elevate the overall quality of scientific evidence 7 (Fig. 7) .
EVIDENCE-BASED PRACTICE
The practice of evidence-based medicine or surgery is the conscious, explicit and judicious use of current best evidence in making decisions about the care of individual patients. 8 -10 The physician's or surgeon's expertise remains important and should be integrated with the best evidence. Of course, patient choices remain important in all clinical decisions. There is an evidence hierarchy permitting ranking according to strength. 11 Level 1 evidence includes (a) the systematic review of homogeneous randomized clinical trials, (b) an individual randomized clinical trial with narrow confidence intervals, and (c) "all-or-none" evidence. This occurs when all patients died before the treatment became available, but some lived with the treatment or when some patients died before the treatment but none died after the treatment became available. Level 2 evidence includes systematic reviews of cohort studies, individual cohort studies, and outcomes research. Level 3 evidence includes systematic reviews of case-control studies and individual case-control studies. Level 4 evidence comes from case series, poor-quality cohort and case-control studies. Level 5 evidence comes from expert opinion without explicit appraisal and bench research. (Table  3 ) Frequently surgeons don't have level 1 evidence and sometimes they must settle for less. Surgeons should always seek the best evidence to support their clinical decisions. They can find best evidence on line at best evidence, Cochrane Library, UpToDate, PubMed, Internet Grateful Med, Scientific American Medicine, and Clinical Evidence.
Assembling and maintaining a repository of best evidence poses a formidable challenge to the surgical profession. Only the surgical specialists can formulate best practices from the massive amount of information available. Individual surgeons cannot be expected to evaluate all the information available and sustain knowledge of best evidence in practice. This task will require the leadership and organization observed in high performance, successful corporations. The next and equally difficult challenge is the task of translating best evidence into best practice. The surgeons of yesterday depended on their knowledge, experience, and judgment in treating each patient. The surgeon of the future will have access to information systems that provide the current best evidence, recommended best practices, guidelines, clinical pathways, and protocols. After assessment of signs and systems patients will have a diagnosis supported by data. The diseases will be carefully staged and the patients will undergo evidencebased highly accurate assessment for the risks of surgical morbidity and mortality. Many patients for elective operation will have correctable risk factors such low albumin, infection, impaired organ function and may benefit from reductions of operative risk. Protocols will assure that properly selected patients will receive preoperative antibiotics, beta-blockers, prophylaxis for deep venous thrombosis, and pulmonary care.
With accurate diagnosis, accurate staging, accurate risk assessment, risk reduction, and pharmacological preparation patients will have received optimal preparation for operation. Best Evidence will dictate the choice of operation and standardized practices will govern the technique. All operations will be performed by surgeons of documented experience in systems of proven quality.
How will we know whether applying best evidence and best practices will improve the quality of surgical care? We will document the quality with careful measurements of outcome.
OUTCOMES
A discussion of surgical outcomes should begin by acknowledging the life's work of Ernest A. Codman, MD, FACS (1869 to 1940). 12 Dr. Codman, while working at the Massachusetts General Hospital, established the "end results system" to track the outcome of patients after surgery to recognize complications, misadventures, and whether the patients were helped by their operation. 13 He went on to establish his own hospital to develop his performance measurements and quality-improvement objectives. Also, Dr. Codman participated in the founding of the American College of Surgeons and was the first chairman of its Hospital Standardization Program, which eventually became the Joint Commission on Accreditation of Healthcare Organizations.
In 1992 the Veterans Administration Health System established the National Surgical Quality Improvement Program (NSQIP), the first and only prospective, risk-adjusted, peer-controlled, validated database for quantifying 30-day surgical outcomes. 14 With this experience, the ACS developed the ACS-NSQIP to serve the private sector whereas the VA-NSQIP will continue in the VAHS. The ACS-NSQIP and the VA-NSQIP will operate their systems under separate Executive Committees but will continue to compare VAHS and private sector outcomes. ACS-NSQIP can improve the quality of surgical care throughout North America. The program provides a major opportunity to reduce errors and to increase safety. The ACS-NSQIP will establish a foundation for implementing best practices, measuring additional quality indicators, measuring longer-term outcomes, and assessing quality of life measures.
NEW KNOWLEDGE AND NEW TECHNOLOGY
To foster quality improvement and safety, the new surgical profession must examine carefully the processes of 16 The Food and Drug Administration requires demonstration of safety before approving new drugs and devices for clinical practice. However, some new techniques and procedures enter practice without proof of safety or effectiveness. Our profession must assume the responsibility for protecting the public from the harm of unproven practices. The rapid advances of new knowledge and new technology create an urgent challenge. Today's resources, processes, systems, and procedures cannot effectively meet this responsibility. Therefore, we must work quickly to establish systems for the safe and efficient introduction of new technology and new procedures into clinical practice. Strasberg and Ludbrook 17 provided a scholarly and comprehensive analysis of this problem. They described a spectrum of clinical innovation extending from minor changes appropriate in individual practice followed by innovations allowed into ordinary use after limited evaluation, through innovations allowed into practice only after extensive trials using human subjects prove their safety and efficacy. Laparoscopic cholecystectomy, radiofrequency ablation of liver tumors, and live donor right hemi-liver transplantation provide examples of procedures introduced without thorough evaluation for safety and effectiveness.
The Nuremberg Code and the Helsinki Conferences established the fundamental principles governing the ethical conduct of research involving human subjects. Later (1974), National Commission for the Protection of Human Subjects of Medical and Behavioral Research provided The Belmont Report, establishing 3 ethical principles for the protection of human research subjects: respect for persons (autonomy), beneficence, and justice. They defined research as an activity designed to develop generalizeable knowledge accepted by scientific observation. In contrast, the practice of medicine included those activities intended solely to enhance the wellbeing of the individual patient with a reasonable expectation of success. The Belmont Report described a third activity called innovative therapy. Innovative therapies are novel and nonvalidated.
Institutions conducting federally-funded human research must comply with the regulations stipulated by the Belmont Report. Institutional Review Boards administer these regulations to assure compliance by all investigators.
Introducing innovative procedures presents a particular challenge. Aggressive regulation of innovation runs a risk of stifling innovation. Eliminating innovation could do more harm than good. The Belmont Report did not define significant innovation, ie, practices deviating from accepted practice with uncertain outcome. Strasberg and Ludbrook suggest 3 criteria for identifying significant innovation 17 : first, a need for retraining and recredentialing of physicians to perform the procedure; second, the innovation provides diagnosis or treat-ment of a condition where previously none existed; and third, the innovation directed toward the health of a sick individual would also place at risk a healthy individual who receives no direct health benefit from the innovation.
The introduction of innovative procedures into practice carries the risk of exposing patients to hidden or unrecognized risks. To maintain high quality of care the system has the responsibility of recognizing adverse outcomes as soon as possible. Registries detected the increased bile duct injury rate following the introduction of laparoscopic cholecystectomy. Registries have provided valuable information on the introduction of new technologies particularly in cardiology. The VA-NSQIP and the ACS-NSQIP may detect adverse events following introduction of innovative procedures.
Once innovative procedures are proven safe and effective our profession can provide further patient protection by providing education, training, and monitoring the introduction of new procedures into hospitals or into surgical practices. This can be done in a manner to protect all patients from the risks of the "learning curve."
CLINICAL RESEARCH
Clinical trials should evaluate new devices, new techniques, and untested innovation before their introduction into clinical practice. Surgeons should avoid the mistake of implementing untested and possibly unsafe practices. For several reasons surgeons have lagged behind other disciplines in promoting and participating in clinical trials. Drug companies are eager to support drug trials but no one is eager to support surgical trials. Surgical clinical trials are very difficult to do. The surgical profession has few surgeons possessing the knowledge, experience, and skills required to organize and conduct clinical trials.
In 1996, Dr. Samuel Wells proposed a cooperative group to conduct multicenter, prospective, randomized trials on patients with malignant solid tumors. With funding from the National Cancer Institute Dr. Wells established the American College of Surgeons Oncology Group (ACOSOG). Today ACOSOG, housed at the Duke Clinical Research Institute (DCRI) has 14 open trials, 4 completed trials, and 5 trials in development. In addition to ACOSOG the ACS also manages and supports other clinical trials to study diseases other than cancer. These trial programs provide opportunities for surgeons from all types of practice to participate in clinical research by entering their patients into trials. Also, participation by larger numbers of surgeons will increase the rates of accrual of patients into the trials increasing the validity of the results.
Clinical research provides continuous contributions of highest level of evidence to the Best Evidence repository completing the cycle of activities intended to improve the quality of surgical care continuously.
Information Technology
The new surgical profession will support the National Healthcare Information Infrastructure (NHII). The NHII is an organization supported by 13 agencies of the department of Health and Human Services, professional organizations, private foundations, providers, and vendors. NHII promotes standards of comparability, interoperability, and data quality to permit information technology connections with all components of the health care system. This will require collaboration with the major components of the developing healthcare system. Most surgeons possess little knowledge and experience with information technology but understand it will facilitate the practice of surgery. The federal government has a major responsibility for funding the development of infrastructure and setting standards for information technology for the health care system. Modern corporations invest 8% to 10% of their budget into information technology. Our health system currently invests approximately 1% to 4%. A National Health Care Information Technology System represents a commitment equal to or greater than the Interstate Highway System. The health care system needs electronic medical records, computerized physician order entry, electronic prescriptions and pharmacy management, quality improvement databases, repositories of best evidence, guidelines, clinical pathways, and protocols available for clinicians in the wards, the clinics, the operating rooms, and the emergency rooms. This kind of information system will require a national platform or network for universal connection by all vendors and all health systems or other units. Patient confidentiality will remain an essential requirement for such a system.
Research
Samuel Gross founded the American Surgical Association to promote scientific intercourse and to promote the scientific practice of surgery. We support science with Fellowships and acknowledge scientific accomplishment with honors and awards. Most members of the Association have devoted their lives to research and the scientific practice of surgery.
In April 2002 Lawrence Moss, MD, presented a paper at the annual meeting of the American Surgical Association entitled "Recent Trends in National Institutes of Health Funding of Surgical Research." 18 Moss and his coworkers presented abundant evidence to demonstrate 4 points: (1) surgical proposals were less likely to be funded and they carried smaller awards; (2) fewer surgeons participated in the NIH review process; (3) surgeons were the minority in Surgery Study Sections; and (4) the surgical community desperately needs to develop strategies to address these trends. Moss' important observations have gone unnoticed, but we all know they are correct. We are deluded by the fact that the programs of the surgical societies and the content of surgical journals reveal abundant products of high quality research. Welltrained, creative investigators grace our profession. Nonethe-less, we entered the 21st century decreasing the engagement of surgeons in the endeavors necessary to sustain the surgical excellence established by our forebears.
Several factors interfere with the research enterprise in surgery and a few of those include: (1) The mainstream surgical community devalues research. There is a pervasive attitude among our colleagues that surgeons who engage in research can't be taken too seriously; they are a little odd, perhaps eccentric. Real surgeons devote their lives to performing operations.
(2) The mainstream surgical community is not well informed about the scientific method and does not incorporate a respect for the scientific method into its professional life. (3) Incorporating research into surgeon's lives requires enormous commitment. Even with commitment and focused effort combining research with surgical practice is more of a challenge than combining research with nonsurgical life. (4) Regulatory demands, increasing clinical work loads, obligations to support medical schools, and decreased resources leave little time or energy for research, writing and rewriting grant applications, study sections, and working with NIH.
The declining engagement of surgeons in research is a serious problem for the surgical community but more importantly is a serious problem for the American public. If surgeons fail to provide a continuous stream of new knowledge and innovation, the health care industry will relegate them to the role of technicians. But the larger issue is that research defines the best practice of the future. Those best practices will continually increase the quality of care. Only a cadre of surgeon-scientists can lead that effort. Our profession does not think about these matters comprehensively. Successful corporations think about research. Successful corporations embrace research and incorporate research into their corporate culture. They know that their future hangs in the balance of innovation and creativity. General Electric Corporation employs 2000 researchers. The NIH funds 1086 researchers and research trainees in Surgical Departments in the United States.
A moment's reflection permits the following observations on research by surgeons: (1) We have no organized, coherent, strategy, or long-range plan for research. (2) We have no data on the research work force in surgery. (3) We have no data on research being conducted by surgeons. (4) We have no planning for needed research domains for surgeons. (5) The training and education of surgeons for research is laissez-faire. We have no structure, no organization, no oversight, no curriculum, and no standards. (6) We have inadequate CME for practicing surgeons. We lack continuing education in the scientific method, scientific methodology, biostatistics, and bioethics. (7) We have no long-range policy for working with NIH and the industry.
This state of affairs would be totally intolerable in a successful, ethical, high performance corporation. Why is it tolerable in the surgical profession? Perhaps the leaders of surgery should develop an agenda for addressing these issues. A rough draft of an agenda would look like this: (1) examine methodically the current state of research by surgeons, (2) define future needs, (3) communicate and enlist collaboration with all surgical disciplines, (4) educate all surgeons in research principles, (5) communicate with NIH and Industry, and (6) develop advocacy programs for research.
Malpractice and Legal Liability
Each year, the Board of Governors of the American College of Surgeons submits to the Board of Regents a rank order list of problems facing the fellowship. For as long as I can remember, tort reform has ranked in the top 3. Professional organizations have promoted tort reform enthusiastically. Last year the House of Representatives and the Administration supported a comprehensive Tort Reform Bill, but that Bill fell short in the Senate. Again in 2004 the Administration supported tort reform; again in 2004 the House of Representatives passed a tort reform bill; again on April 7, 2004 the bill failed to obtain the required 60 votes to permit debate in the senate and died.
The American College of Surgeons Professional Association supports the Doctors for Medical Liability Reform (DMLR), a group of 230,000 specialty physicians supporting tort reform. This group sponsors a national media campaign to inform the public about this important issue. This campaign focuses on the crisis states and on the states whose senators opposed tort reform.
The Surgical Profession seeks a $250,000 cap on noneconomic damages; limits on attorney fees; statute of limitation reform; collateral source offsets; and abolition of joint and several liability. Without caps on noneconomic damages plaintiff's attorneys will continue to cripple the health care system. This nation needs reform of its liability laws. However, we must begin to think seriously beyond tort reform. With or without tort reform we will still have to deal with malpractice. The systematic reduction of malpractice requires the full attention of the new surgical profession.
A reasonable first step in attacking malpractice is to acknowledge that malpractice is not a lawyer problem or a court problem but malpractice is our problem. Only surgeons and the systems they work in can address the surgical malpractice problem. How should we do this?
Surgeons should approach malpractice as they would approach any other epidemic. Surgeons should study of the etiology, pathogenesis, and epidemiology of malpractice. We should collect and track data on lawsuits against surgeons and increase our understanding how and why malpractice occurs. Many, perhaps most lawsuits lack merit. But some have merit. We should acknowledge that and fix it. Surgeons lose lawsuits when a jury decides they failed to meet the standard of care. "Standard of care" now is a legal term. Who sets the "standard of care"? Plaintiffs, their attorneys, and their expert witnesses set the "standard of care" case by case, day in and day out across this country from coast to coast. Perhaps the new surgical profession should set the standard of care based on best evidence and best practices. If surgeons set the standards then all surgeons would know the standards.
Logically, if surgeons set the standards and know the standard, then all surgeons should be expected to abide by the standards. If surgeons abide by the standard of care, lawsuits should diminish progressively. If surgeons abide by the standards of care and defend themselves effectively the frivolous lawsuits should also diminish. We must never, for one second, underestimate the creativity and the determination of the plaintiff's bar, but we should make them earn their keep. We should do so by eliminating malpractice.
We have known for many years that an accurate medical record with detailed documentation represents the surgeon's best friend in a lawsuit. Computerized medical records should improve the accuracy and objectivity of medical records. Computerized guidelines, clinical pathways, and best evidence protocols should foster compliance with the standard of care and its documentation. Powerful databases such as that of the NSQIP today permit highly accurate prediction of surgical risk. Accurate risk prediction brings surgical decision making into sharper focus and importantly refines the informed consent process and the documentation of informed consent.
We also know that communication with patients and their families comprises an important responsibility of good surgical care. Surgeons can redouble their efforts in this component of patient care. There is a simple guideline for dealing with patients and their families: Do unto others as you would have others do unto you.
The only way to know whether antimalpractice measures are working is to track the incidence and frequency of malpractice lawsuits. The new surgical profession should set and publicize goals for malpractice reduction. We cannot change things we can't measure. So measuring lawsuits becomes an important step in protecting patients from malpractice.
Surgical Education
The American Surgical Association, the American College of Surgeons, and the American Board of Surgery, under the leadership of Haile Debas, commissioned a Blue Ribbon Task Force on Surgical Education. That action underscored the importance of the need to change the education of surgeons to stay abreast in the Health Care System of the 21st century. Because Dr. Debas will lead a report from the Task Force later in this meeting, I will defer commenting on education at this time.
have to function effectively in a withering political crossfire. The capitalists control the Republicans, the trial lawyers control the Democrats, and none of those regard the surgical profession favorably. Nonetheless, the new surgical profession will devote renewed energy toward influencing the democratic process. That is our responsibility in the new health care system. Surgeons, anesthesiologists, and nurses have active programs in Washington to remain abreast of the actions of government and to provide input to lawmaking. All professional groups representing surgery should find ways to work together and speak with one voice. By collaborating and pooling resources, the new surgical profession can influence Congress more effectively than in the past. Communication with congressmen and senators from individual doctors, nurses, and allied health professionals can influence legislation effectively. After all, they are your patients, they go to your church, they are in your clubs and civic organizations, and they are your neighbors. Informed members of the new Surgical Profession can communicate directly with their elected politicians in person, by phone, electronically, and by letter and do more to shape healthcare than any other force.
Surgical teams in the United States perform 40 million procedures on inpatients and approximately 50 million procedures on outpatients annually. If a fraction of those patients would join the professionals to support progressive legislation we could reshape health care for the better. Many issues deserve professional attention.
First, remember that the motto of the American College of Surgeons says "To serve all with skill and fidelity." This $1.4 billion dollar health care industry currently has enough money to provide health insurance for all. With evidencebased practice and quality-improvement programs described above, corporate profits will increase. In my personal opinion, the single most important issue we face is the provision of health insurance for all Americans. The profession should direct its energy into advocacy for the poor and underserved by promoting legislation to set aside money already in the system to provide health insurance for them. Our renewed profession should become the strongest advocates for social responsibility.
Second, we need legislation to foster the development of quality improvement programs. Quality-improvement requires reliable data. Quality-improvement data deserves complete protection from legal discovery. The Congress should insure this protection. In addition, quality improvement deserves additional financial support and financial incentives.
Lack of a state of the art system of information technology impedes quality improvement, safety, and error reduction in the health care system. The federal government should invest additional money into the healthcare budget to establish and maintain a national system of health care information technology. Serious engagement in this endeavor will require a down payment of $100 billion from both public and private sources. Congress is currently drafting legislation for this purpose and our profession should support it.
Tort Reform, with caps on noneconomic damages, remains a vital mission for our profession. The American College of Surgeons supports tort reform with increasing time, energy, and financial resources. It will remain on the forefront of our legislative agenda.
CONCLUSIONS
These things will happen: professional collaboration, teamwork, attention to systems, scientific discipline, new knowledge, respect for all, public accountability, and effective interaction with the governments and the capitalists. The most powerful force for these changes will be contemplation of the present. However, change will not be easy, and it will not be fast. There can be no change without conflict. Young surgeons must become organized and committed to pursue these goals. In this market driven, corporate, health care industry surgeons must remember that their most important responsibility is to promote the interests of all patients and of the public.
